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December 20, 2002

Fair Political Practices Commission
428 "J" Street, Suite 800
Sacramento, California 95814

Public Input on the Applicability of the Public Generally Rcgul.1ti(m.lO
Comprehensive General Plan Amendments

Re:

Honorable Commission:

The purpose of this letter is to offer a proposed regulation regarding the application or th~
"public generally" exception to comprehensive general plan amendment~. f\S ha~ bccn Jiscu~~~J
during the FPPC "Interested Persons" meetings. the application of the conflict (,r intcrcst rlllcs.

including the public generally exception, to broad based comprehensive gel1~ral pl.1n
amendments has been an area of confusion and difficulty for local agencie~.

The County of San Diego has offered both verbal and \vritten commcnt~ with rc:\p~cllo
{he issues associated with the applicability of the FPPC conflict of interest provi.-;ions l<'
comprehensive general plan amendments. Our written comments to the (:PPC. which ~lrl."
contained in two letters dated July 9,2002 and September 19. 2002. !;etl{)rth ccrl.\in Sllggl:stic.\l'\s

on how these issues may be addressed.

The letter dated July 9, 2002 specifically suggests that the FPPC sh()1.lld c()n~id~r ~cttil'Jg
forth an exception to. the conflict of interest provisions for a comprehensive gencr~l pl;m
amendment that applies to a significant area of the governing body's jllrisdictiotl. Whilc.: th~ Jllly
9 letter described the reasons why the FPPC should consider adopting ~uch an ~xccpti(\n. the
letter did not set forth specific language in the form of a proposed regulali('In tl.) implemcl)1 ~llch

an exception.
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The purpose of this letter is to present to the FPPC for its consideration a specific

proposed regulation that addresses the issues identified during the 'Llntercstcd PcrsC'ns" l1'\cc;ting Our proposal is to add a new section 18707.10 to the California Code nf Rcgulations. to rcCld .1~

follows:

3ection 18707.10. Public Generally -Comprehensive General Plan I\mendmcnl

(a) The effect of a government decision on a public official' s real property or hu...i nc interests is indistinguishable from the effect on the public gencrally iraJI ()f lhc

following apply:

(1) The government decision involves an amendment to the General Plan of" the
public official's agency or district the public official represents.

(2) The General Plan amendment applies- to the entire jurisdiction of lhl.: pllhlic;
-official's agency or district the public official represcnt5.

(b) Notwithstanding the applicability ofsubdivision (a), if the gencral plan amt:ndm~nt
includes a provision that has a unique application to the specific real propcny or
business interests of a public official, and such provision has littlc to n(') applic.:ution
to the other real property and business interests in the public official'~ agency l'lr
district, there is a rebuttable presumption that the effect or the gcnertll plan
amendment on the public official's real property or business intere$ts is n('lt
indistinguishable from the effect on the public generally.

Comprehensivc general plan amendments attract a tremendous amount of public inlcr~sl
and panicipation. Due to the nature of comprehensive general plan amendmcnt$ ;lnd thcir
substantial involvement from the publjc, tlley result in broad based actions to advilncc thc public
interest. not private interests. This proposed regulation excludes any possible situation [h~ll ~l
general plan amendment would apply to only a handful of properties. By it... vcry na[urc. such a
broad based land use action would be focused on servjng the overall public interest. and w()uld
not be designed to benefit a few private interests. Therefore, even assuming that tht.: applicati(\n
of the general plan amendment may benefit a public official's interest.;. the saml." acti()11 \v()llld
likewise benefit all other properties and interests because of the overall br~ad applicahiJily ()rth~
general plan amendment to all real property and business interests. Moreover. as de~criht:d
below. the proposed regulation includes a "safety valve" should the gcneraJ plan ~ml:ndmcnl
uniquely benefit the public official's interests.

The proposed regulation includes an exception under subdivision (h) ~o that it d()~$ not
apply to a comprehensive general plan amendment if a provision in the amendmcnt i... writtc.:n in
such a way so that it has a tmique application to the public official's real property or bu~ine~~
interests) and the provision has little to no application to the other real propcrty or husinl.'~s
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interests in the official's agency or district. Under this situation. the proposed rcgulation
provides that a rebuttable presumption is created that the effect of the govcrnmcnt action l)11 th,-,
public official's interests is not indistinguishable from the effect on the public gcncrally.

This proposed regulation would increase the likelihood that el~l:tL:c.l officials w(')uld nl:
able to participate in what.is probably the most significant decision they make .1ffccting thl:ir
coristitu.entS and agency. Such a regulation would eliminate the problem~ as$oci.1t~d with
applying the conflict of interest rules to government actions involving compreh,:n.'\ivl..' gt:nl'ralplan amendments. .

As was demonstrated by the public comment and input at the "Interested PCr5(ln~"
meeting on this subject, the conflict of interest rules, including the public gcncralJy provisioll~.
are confusing and extremely difficult to apply to comprehensive general plan am~ndmcnt~,
Moreover, as described in our September 19, 2002 letter, it is virtually impo$siblc tor., puhlic
official to satisfy the public generally requirements ifthc public generally provi5ion~ arc
inteI])r~ted to require a public official to know the effect a government decision has on lhc f'air
market values of oilier proPerties, Therefore, under the current rules. it 'is highly lInlik~ly th~t:\
public official would ever qualify to participate in a comprehensivc general plan dcci$i('ln that is
applicable to his/her real property interests.

Rules that prevent a public official from participating in a decision-making pr(\cc.'\:\
involving comprehensive general plan amendments have the effect of disenfranchising lhl.'
official's constituents on the most important jurisdictional land use dccision by lltci r clccl..:d
representative. This proposed regulation is appropriate because thc naturc (}r {hc dccision
involving a comprehensive general plan amendment is truly diftercnt from all ()thcr~ in tcrm:-- or
its scale, impact, and level of public participation.

Thank you for the opportunity that you have provided to participate in YOllr rulc m:lking
procedure. I also want to take this opportunity to express my sincere thanks and apprcciatil)n /('If
the excellent work. of your staff in reaching out to interested persons for commcnts on thi~
subject. In particular, John Wallace and Natalie Bocanegra have been extremcly helpful
throughout this process. Their professionalism reflects very well on the FPPC.
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